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A practical look at mort-
gayoes of residential prop-
erty, by Daniel Priestley,
Counsel and Christopher
Russell, senior counsel
and Head of Litigation at
Ogicr.

Introduction

Happily. (he  Cayman
fslands enjoy a buoyant prop-
erty market and. indeed, what
has been characterised on a
number of recent occasions
as a construction “boom™.
It anvone were to doubt the
present boom, one need only
look vut to see all of the tower
cranes dotting the skyline.
In order to succeed, a robust
property market must, gener-
ally speaking, be supported by
a robust lending industry and,
just from wondering around
down town George Town, one
can see that we are lucky to
have that here as well. In the
majority of cases, neither a
developer of land will have
adequate resources to fund
his development at the outset
nor will the purchaser of his
product have the independent
means o acquire it. Developers
and purchasers must therefore
look to our lending industry to
cnable them to achieve their
respective goals.

For the person of average
means, a property purchase
will be the single largest trans-
action of his lifetime - the
numbers tend to be large m
any first world country and
the Cayman lIslands are cer-
tainly no exception. The con-
sequences of default by bor-
rowers carry considerable risks
for the lender which. if not
managed properly. can fead
or contribute 1o the demise of
the lender. When structuring
loans in general. therefore,
lending institutions are prin-
cipally concerned to ensure
that the risk being undertaken
is priced correctly and is miti-
gated adequately. The purpose
of the taking of security, such
as a mortgage, is to mitigate
the consequences of default
to a point where the lender
can ytill emerge from the ter-
mination of a non performing
loan in profit and remain in
business.

A lender will look to his
secutity to obtain total or
partia} repayment of the loan
where the borrower's assets
prove to be inadequate to meet
the claims of his creditors.
An essential feature of secu-
rity is that the lender must
have first priority over the pro-
ceeds of the disposition of the
asset secured to discharge the
borrower's outstanding obli-
gations,  Another feature of
securily is that it will usually
confer a degree of control by
the lender over the secured
‘gsger, which I ~turn - usuatly
gives the lender the ability
to exercise influence or even
control over certain events
affecting the secured asset. In
addition, the taking of the secu-
rity by the lender will provide
the borrower with the greatest
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and perform his obligations
in connection with the loan
because, if the borrower does
not perform, he risks losing
the secured asset. All of these
features provide opportunitics
to mitigate risk and ensure
that the lender always comes
out on top.

These issues and more will
be explored in greater detail in
further issues of The Journal
the coming months.

History and
development of the
Law of Mortgage

The practice of giving rights
over land ax seeurity Tor a debt
is of yreat antiquity, perhaps
as old as the practice of com-
mercial fending. it should also
be noted that the form and
effect of a morlgage as we
know it today is the ealmina-
tion of hundreds of years of
legal evolution and. indecd,
the evolution of the mortgage
gives important insights as
to why a mortgage takes its
present form and the meaning
and effect of a number of pro-
vistons within it. which may
seem a little shrouded in mys-
tery to the lay man.

Al the outset, the mortgage
was a very different creature
from what it is today. Until
the end of the twelfth century.
the transaction was by way of
lease by the borrower to the
lender, and was either a vivum
vadium (live pledge, “vif-
gage”} or a mortuum vadium
(dead pledge. “mortgage”. 1.e.
mort (dead). gage (pledge)).
This depended on whether
the income from the land was
(the former), or was not (the
latter}. used in discharge of
the debt. Medieval usury luws
influenced the development
of the forms of mortgage as
a means of securing lending
of money. Lending at a fixed
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was rendered illegal by such
laws and methods were devel-
oped to avoid these restric-
tions - hence the concept of
the borrower granting a lease
of his property in tavour of the
lender. In default of repay-
ment either on the appomied

day. or, following an order of
the court. after a reasonable
time. the mortgage ook the
fee simple or absolute owner-
ship rights.

Such transactions  were
not wholly satistactory to the
lender since the seisina ut de
vadio (or, very roughly trans-
lated, the interest acquired by
the lender) was not protected
by law, and it was doubtful, as
a matter of law, whether a term
of years could be enlarged
inte a fee simple (or what
we would refer to as absolute
titke). Mortgages of frechold
land were therefore made by
conveyance of the fee simple.
subject 10 the mortgagor’s
right to re-enter and determine
the fender’s estate it the money
was repaid on the stipulated
date. This was very onerous
for the borrower, who would
lose his land and yet remain
liable for the debt if he did not
repay it on the due date.

By the early 20th Century, a
{urther evolution had occurred,
by which the mortgage was
characterized as a conveyance
or transfer of the fee simple
or absolule title subject 0 a
condition that the conveyance
would be avoided if the debt
was repaid on time. Although
perhaps somewhat of a subtle
and legalistic distinction, it
is nevertheless important 1o
highlight this devclopment,
because with this change. the
critical right of the lender arose
not by virtue of the grant of a
lease and the operation of a
condition precedent {by which
| mean prior to, or contempo-
rancousty with. the loan being
made), but instcad by virtue
of a grant of a right and the
operation of a condition sub-
sequent, Therefore, although
the ender stil went into pos-
session. under the later form of
mortgage. his protection was

sions but instead upon the title
1 the land derived from the
grant of the mortgage. Thus,
the modern pre-1926 form of
mortgage was by way of con-
veyanee of the fee simple or
“absodute™ title, defeasible by
A condttion subsequent o a

date fixed by the parties.

In these circumstances, the
lender enjoyed the following
protections:

+ absolute priority, in the
absence of fraud, misrep-
resentation or gross negli-
gence, over all later incum-
brances, by virtue of his
legal (itle which gave him
a right in rem (which basi-
cally means that the right
acquired was against the
property itself and not the
person of the borrower);
the right to custody of the
title deeds:

« the power to convey the
Tegal estate {o a third party,
in exercising his express
or implied power of sale.
without applying to court;

« the right 1o protect his secu-
rity by going into posses-
sion; and

« the right to apply to court
for a decree of foreclosure
which, if granted. would
destroy  the borrower’s
equity of redemption and
immediately vest fec simple
in the lender.

By 1925, other changes had
come about, principally by
the scrapping of the usury
laws which prevented lenders
from charging interest and
the imposition of equitable
principles of conduct by the
courts.  Under the rule in
Thomborough -v- Baker in
1675, the English courts took
the view that a mortgage
should be a security only. It
would no longer permit the
lender to profit from the fee
simple, and the courts now
confined the lender’s ben-
efit to the interest he was
permitted to carn by statute.
Occupation, likewise, would
yield no advantage to the
lender since he would be fiable
to the borrower for the full
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sion, Thus arose the modern
type of mortgage under which
the borrower remains in pos-
session of the land and the
conveyance of the fee simple
is by way of security only.

In 1625, in the case of
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-v- Lvans, the courts, which
had for many vears relieved
the borrower against forfeiture
in special cases. established
the rule that the borrower must
be permitted to redeem his fee
simple even though he paid
earlier than the due date. By
this new law, the borrower
had vested in him, as soon as
mortgage was made, an cqui-
table interest whose measure
was the difference between
the value of the fand and the
amount of the debt, and one
which was generally enforce-
able against anyone. This is
generally referred to as the
borrower’s “equity of redemp-
tion”.  Since an unietiered
right to redeem would have
nullified the intended cffect
of the mortgage transaction,
that is, to enable the lender
to recover his capital, it was
necessary to limit that right.
Under the rule created in the
1628 case of How -v- Vigures,
the courts achieved this by the
requirement for a decree of
forfeiture, for which the lender
had o apply. The effect of
stuch a decree was to destroy
the equity of redemption.
including, of course, the right
to redeem the loan. The court.
however, guarded against
oppressive  foreclosures by
ordering a sale of the prop-
erty when the property was
much more valuable than the
debt, and the lender therefore
received only the balance due
to him following such sale.
The equity of redemption
is likewise destroyed if the
lender, acting under his statu-
tory power, makes a binding
contract for the sale of the
mortgaged property and the
exercise of an express power

of sale has the same effect.
You will note in this discus-
sion that | refer to a mon-
gage in the generic sense, by
which I mean in the way in
which the average man-on-
the-street would. whereas, in
fact, the instrument we use
has the title first legal charge.
As a matter of technicality.
the essential feature of the
distinction between a mort-
gage and a first legal charge
is that a mortgage is a security
accompanied by the transter
of property rights, whilst a
first tegal charge is an appro-
priation of property to the
satisfaction of an obligation
without any such transfer of
title. The chargee only has
certain rights over the property
charged. It should therefore
tollow as a matter of principle
that a morgagee but not a
chargee. should have the right
to foreclose or go into posses-
sion, while both should have
the right to appoint a receiver
or to realise the security by
sale, The fact of the matter is
that at this point in the evolu-
tion of our laws, the strict dis-
tinction hetween a mortgage

and a (irst legal charge Thas
become blurred and so. in this
day and age, | would suggest
that the expressions can be
used interchangeably.

Next month, we will discuss
the natiere of g mortgage ds d

form of securiny



